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Don W. Fox 

General Counsel and Principal Deputy Director 

United States Office of Government Ethics 

1201 New York Avenue, NW 

Washington, DC 20005 

 

 

Dear Deputy Director Fox: 

 

We are writing because we are concerned that presidential candidate Mitt Romney‟s financial 

disclosures are not in compliance with the Ethics in Government Act, 5 U.S.C. App. § 101 et 

seq., and do not provide the information the public has a right to know about candidates‟ stock 

holdings.  As you know, the Act requires candidates for federal office to disclose their financial 

holdings so that the public can identify potential conflicts of interest and personal economic 

priorities of federal officials and candidates.  However, candidate Romney has refused to 

disclose most of his stock holdings. This lack of disclosure undermines public confidence in 

government, denies voters the facts they need to make an informed decision in the 2012 

presidential election, and violates both the spirit and the letter of the law. 

Candidate Romney is an extraordinarily wealthy person, and much of that wealth appears to be 

invested in businesses. What little information is public about candidate Romney‟s holdings 

establish that he owns a significant – if not a controlling – interest in a wide variety of operating 

companies that directly do business with the United States government or that would directly 

benefit or be harmed by regulatory policies of the executive branch.  For example, based on press 

reports and publicly available information, Romney‟s funds may include companies such as 

Hospital Corporation of America, Clear Channel Communications, and Sensata Technologies.
1
  

Ownership of each of these companies would present a clear conflict of interest for any high 

government official, let alone the President.  Hospital Corporation of America‟s future earnings, 

for example, are deeply intertwined with the future of the Affordable Care Act, which the 

candidate has vowed to repeal.  Sensata Technologies is a major supplier of advanced electronic 

and communication systems for the United States military, whose budget is currently under 

scrutiny and subject to extensive political debate.  Clear Channel Communications has lobbied 

the government heavily regarding altering the media ownership regulations, which is set by the 

Executive Branch.   

There has never been a Presidential candidate with such a wide variety of substantial potential 

conflicts of interests as a result of his ownership interests in businesses.  Those business 

investments plainly are substantial enough potentially to suborn the interests of an elected 
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 http://www.baincapitalprivateequity.com/investments/. 



representative.  Accordingly, it is of the utmost importance that candidate Romney comply with 

the Act to the fullest degree, and that your Office assure strict compliance with the candidate 

disclosure rules. 

That disclosure has not taken place.  Instead, most of the candidate‟s stock is held in private 

equity funds or limited partnerships, and Mr. Romney has disclosed only the name of the fund or 

partnership, and not the name of the underlying equity held by the funding vehicle.  And, unlike 

a traditional stock mutual fund, the underlying stocks and ownership interests held by Mr. 

Romney‟s private equity funds and limited partnerships are not a matter of public record.  

Specifically, candidate Romney‟s June 1, 2012 Public Financial Disclosure Report lists sixty-two 

investment funds and limited partnerships with no corresponding information about the 

underlying holdings of any of those funds.  See Appendix A.  Mr. Romney‟s ownership interest 

in the companies held by these private equity funds and partnerships remains a mystery to the 

public, though not, of course, a mystery to Mr. Romney himself.  To date, as a practical matter, 

candidate Romney has provided no meaningful disclosure of his very substantial business 

interests. 

The Act on its face requires much fuller and more meaningful disclosure.  Specifically, it 

requires the Candidate to report each underlying asset that individually was worth more than 

$1,000 at the end of the reporting period, 5 U.S.C. App. § 102(a)(3), 5 C.F.R. § 2634.301(a), or 

that individually produced more than $200 in income during the reporting  period, 5 U.S.C. App. 

§ 102(a)(1)(B), 5 C.F.R. § 2634.302(b)(1).
2
  Each underlying asset which meets one of these 

thresholds must be reported as a separate line on the disclosure report. § 2634.301(a), § 

2634.302(b)(1).
3
 

The Ethics in Government Act provides only three exceptions to the reporting requirements of § 

102(a): Holdings within a qualified blind trust, an excepted trust, or an excepted investment 

fund.  § 102(f)(2)(A)-(C).  None of these exceptions apply to the sixty-two funds listed in 

Appendix A, and it is not within the Director‟s authority to create additional exceptions.
4
   

The funds do not qualify for the „excepted trusts‟ provision of 5 U.S.C. App. § 102(f)(2)(B) and 

further defined by 5 C.F.R. § 2634.310(b)(2).  To qualify for this exception, the candidate, the 

candidate‟s spouse, and dependent child must have no knowledge of what is in the trust through 

a report, disclosure, or constructive receipt, whether intended or inadvertent.  § 

2634.310(b)(2)(ii).  According to press accounts, Gov. Romney has constructive or actual 
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 5 USC App. § 102(a) applies to Mitt Romney because he is a candidate for the office of President of the United 

States.  See § 101(c), § 102(b)(1). 
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 The report acknowledges, in footnotes 6, 7, 9, and 11, that it is not disclosing the underlying holdings of these 

funds.   
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 “Except as provided in paragraph [§ 102(f)] (2), each reporting individual shall report the information required to 

be reported pursuant to subsections (a), (b), and (c) of this section…” § 102(f)(1). 

 



knowledge of what is in many of these funds.  Knowledge of the underlying holdings of other 

funds, such as Solamere Founders, is available to the Candidate through direct family 

involvement.
5
  The Office of Government Ethics advises that for excepted trusts “[f]ilers may 

never blind themselves from trusts by simply avoiding information that is available to them.”
6
   

These funds are also not within the „qualified blind trust‟ exception. § 102(f)(2)(A).  Candidate 

Romney does not contend that his current Massachusetts blind trust meets the requirements for 

the federally qualified blind trust exception.
7
  Qualified blind trusts must be certified by the 

Director of the Office of Government Ethics, which has not occurred to the best of our 

knowledge.  5 C.F.R. § 2634.405.  In this regard, given that Candidate Romney has indicated 

that he intends to place certain of these investments in a qualified blind trust if he were elected 

President, your office should provide guidance as to best practices to avoid the obvious potential 

conflicts of interests that arise in relation to such investment trusts.   

Finally, these funds do not meet the requirements for an „excepted investment fund.‟  An 

excepted investment fund must either be publicly available or widely diversified.  § 102(f)(2)(C), 

§ 102(f)(8).  The funds listed in Appendix A are not publicly available.  Private equity funds, by 

definition, are only available to accredited investors who make a minimum investment, typically 

exceeding one million dollars.
8
   The funds also do not meet the definition of a widely diversified 

fund.  See 5 CFR § 2634.310(c)(3).
9
  Private equity funds typically hold a small number of 

portfolio companies sharing a size, industry, or geographic focus.  Moreover, precisely because 

private equity funds typically invest heavily in a few select companies, often taking majority or 

sole ownership of the company, there is a far greater chance that ownership of these funds could 

lead to a conflict of interest that requires, at the least, full disclosure of the nature of the 

ownership interest.  That is so because the profitability of a private equity fund, unlike that of a 

mutual or pension fund which owns a great many publicly traded companies, could be directly 

influenced by a single action of a government official. 
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 Management Team: Tagg Romney, Managing Partner, SOLAMERE CAPITAL, 

http://www.solameregroup.com/bio/item/1/. 
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 Nominee and New Entrant 278 Guide: Excepted Trust, THE OFFICE OF GOVERNMENT ETHICS, 

http://www.oge.gov/Financial-Disclosure/Public-Financial-Disclosure-278/Nominee-and-New-Entrant-278-
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 Romney Plans to Use Federal Blind Trust if Elected, ASSOCIATED PRESS, 
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 “A fund is widely diversified if it holds no more than 5% of the value of its portfolio in the securities of any one 

issuer (other than the United States Government) and no more than 20% in any particular economic or geographic 

sector.” 5 CFR § 2634.310(c)(3). 

 



Candidate Romney may claim that because the contents of his funds and partnerships are subject 

to confidentiality agreements, he is unable to provide the disclosure required by the Act.  The 

Director of the Office of Government Ethics has on information and belief on rare occasions 

allowed candidates or nominees to postpone revealing underlying assets in investment accounts 

that contain a legally binding confidentiality agreement.  This informal exception has been 

largely a matter of convenience.  However, the sheer volume and significance of the underlying 

assets that remain undisclosed here demonstrate that allowing any such exception would 

undermine the Act‟s fundamental purpose, which is to give the public notice of a candidate‟s or 

office-holder‟s stock ownership.  A candidate or office holder could easily have a confidentiality 

provision included in any limited partnership or private equity fund agreement, sheltering all of 

his or her assets from disclosure.  In candidate Romney‟s case, there has been no public analysis 

of whether confidentiality provisions do in fact prohibit the disclosure required by the Act, 

whether there are public policy or other exceptions in the agreements that would permit 

disclosure notwithstanding the confidentiality agreement, or whether the candidate has made any 

effort to obtain permission from his partners to make public the information required to be 

disclosed by the Act.  In any event, because there is no statutory exemption for disclosure of 

stocks held subject to a confidentiality agreement, and because the application of any such 

administrative exception here would wholly undermine the Act‟s purpose, there could be no 

legal basis for the Office to allow a private confidentiality agreement to trump both the letter and 

spirit of the Ethics in Government Act.   

If in fact there are bona fide confidentiality provisions that prevent candidate Romney from 

disclosing potential conflicts of interest, and if he cannot persuade his co-owners to agree to 

release the information necessary to comply with the law, the Act already provides an 

appropriate mechanism for the Office to assure compliance with the law:  An order requiring 

divestiture of assets pursuant to § 106(b)(3)(A) of the Act.  Our understanding is that other 

candidates faced with this dilemma have voluntarily divested assets to bring their holdings into 

compliance with the Act.  If Candidate Romney declines to take this step, the Office should use 

its authority so that the public has the information to which it is entitled under the Act.
10

   

Thank you for your time and attention to this matter. 
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 While such an exception has been reported in the media, no documentation of this exception exists.  See Romney 

Using Ethics Exception to Limit Disclosure of Bain Holdings, WASHINGTON POST, 

http://www.washingtonpost.com/politics/romney-using-ethics-exception-to-limit-disclosure-of-bain-

holdings/2012/04/05/gIQARcVmxS_story.html. The office‟s compliance website does not mention this secret 

exception, raising questions of whether it is equally available to all filers of the Public Financial Disclosure Report, 

OGE form 278.  See www.oge.gov/Financial-Disclosure/Public-Financial-Disclosure-278/Public-Financial-

Disclosure/. 



 

 

Respectfully yours, 

 

Citizens for Responsibility and Ethics in Washington 

1400 Eye Street, NW, Suite 450 

Washington, DC 20005 

 

 

People For the American Way 

1101 15th Street, NW, Suite 600 

Washington, DC 20005 

 

 

Public Campaign 

1133 19th Street, NW, 9th Floor 

Washington, DC 20036 

 

 

Public Citizen 

1600 20th Street, NW 

Washington, DC 20009 

 

 

Service Employees International Union  

1800 Massachusetts Ave, NW 

Washington, DC 20036 

 

 

The Social Equity Group 

663 19th Ave. 

San Francisco, CA 94121 

 

 

 

 

 

 

  



 

Appendix A 
 

W. Mitt Romney IRA 

Absolute Return Capital Partners 

Brookside Capital Partners Fund 

Prospect Harbor Credit Partners Fund 

Sankaty High Yield Asset Grantor Trust  

Sankaty High Yield Partners II  

Sankaty Credit Opportunities  

Sankaty Credit Opportunities II  

Sankaty Credit Opportunities III  

Sankaty Credit Opportunities IV  

Sankaty Special Situations I  

111 Capital  

BCIP Trust Associates III  

  

Anne Romney Blind Trust 

Elliot Associates, LP 

Solamere Founders Fund 1-B, LP 

Golden Gate Capital Opportunity Fund, LP 

CCG Investment Fund, LP 

CCG Investments (BVI), LP 

CCG Investments, LLC 

GGC Investment Fund II-A, LP 

GGC Investment II-A Adjunct (BVI), LP 

GGC Investment Annex Fund II, LP 

GGC Investment Fund II, LP 

GGC Investments II (BVI), LP 

GGC Investments II, LLC 

Absolute Return Capital Partners 

Bain Capital V Mezzanine Partners 

Bain Capital Partners IV 

Bain Capital Partners V 

Bain Capital Fund VI 

Bain Capital Fund VII 

Bain Capital VII Coinvestment Fund 

Bain Capital Fund VII E 

Bain Capital VIII 

Bain Capital VIII E 

Bain Capital VIII Coinvestment Fund 

Bain Capital Fund IX 

Bain Capital IX Coinvestment Fund 

Bain Capital Fund X 

Bain Capital X Coinvestment Fund 



Bain Captial Asia Fund 

Bain Capital Europe Fund III 

Bain Capital Venture Fund 2001 

Bain Capital Venture Fund 2005 

Bain Capital Venture Fund 2007 

Brookside Capital Partners Fund 

Brookside Capital Partners Fund II 

Prospect Harbor Credit Partners 

Sankaty High Yield Asset Grantor Trust  

Sankaty High Yield Partners III  

Sankaty Credit Opportunities  

Sankaty Credit Opportunities II  

Sankaty Credit Opportunities III  

Sankaty Credit Opportunities IV  

Sankaty Special Situations I  

111 Capital  

BCIP Associates 

BCIP Associates I 

BCIP Associates II 

BCIP Associates III 

BCIP Associates III B 

BCIP Associates IV 

BCIP Venture Associates 

 

 


